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8PECIAI., UEETING OF TEE I.TAYOR END BOARD OF ALDERT,IEN
ITiONDAY, AUGUET 23, L993 - 5:15 P.U.

CITY IIAI.I, CONI'ERENCE ROOI,I

The Mayor and Board of Alderrnen of the city of clinton net in the
city Hal1 Conference Room, 300 Jefferson street, on Monday, August
23, 1993, 5:15 p.rn., for a SPECIAL IIEETING calLed by Mayor Rosemary
AuLtman for the purpose of discussing items named in the Original
Notice of said special meeting as found on page 85 of this Minute
Book w.

CALL To oRDER AND INvocATION - Mayor Rosemary Aultman

ROI,I, CALL -

Present

city clerk Ne]son Byrd

- Jehu Brabhan - Alderman-at-Large
o. c. George Ferrelf - Alderman ward 1
Rodney DePrj,est - Aldernan Ward 2
Ben Todd - Alderman ward 3
PhiI Fisher - Alderman vlard 4
Herb Touchton - Alderman ward 5 - Arrived 5:22 p.n.
sharbert Lott - Alderman ward 5
Mayor Rosemary Aultnan - Presiding
city Attorney Ken Dreher
city Clerk Nelson Byrd

AIso present were Public works Director Harold Alderman, city
Engineer Richard Broome, PoIice Chief Don Byington,. Parks &

Recreation Director carroll Arledge, conptroller Lois McKay,
Engineer Greg Gearhart, Public Works Secretary Norma Ashburn, and
Deputy clerk Brooxye sessums.

APPROVAI, OT CONTRACT WITtr WILLITORD, GEARIIART. & XNIGf,T FOR BRIARS
wwlF

Fotlowing a Lengthy discussion and agreenent by Greq Gearhart
to delete the wording I'Engineer accepts absolutely no
responsibility for the performance of the facilities plan and
design elements prepared by the design engineer under a separate
cont;acttt as found on the last line of paragraph three on page 1rr

of the proposed professj-onal services agreement betlreen the City
of clinlon and williford, Gearhart & Knight for professional
services regarding the Briars Wastewater Treatment P1ant
Relocation, r,roTION nade by Alderman Fisher and SEeONDED by Aldennan
Lott to approve that engineering contract \^rith Williford, Gearhart
& Knight for construction services for the Briars wastewater
TreatrnLnt Plant Relocation with the above agreed deletion. uoTloll
CARRIED 5-1 r^rith Aldernan DePriest casting the rrnayrr vote. Copy
of said contract may be found on pages 86-103 of this Minute Book
w.

APPBOVAI, OA PAY}TENT FOR EASEI,TENTS AOR BRTARS WWTT RE-I,OCATION

Upon request of city Engineer Broome to approve the foJ-lowing
paymenls for necessary sanitary se$/er easements in conjunction with
thL griars wastehrater Treatment Facility relocation to (1) Bee-
Joe corporation in the amount of S418.00 and (2) to Lloyd Burton
et aI in the amount of $7,132.00 for both temporary and permanent
easernents required for a gravity selrrer line proposed to be
constructed through said properties as shown on exhibits which are
attached to said executed easements located in the office of the
city c1erk, !.loTIoN made by Alderman Touchton and SECoNDED by
Alderman Ferrel"l- to execute said easements. UOTIoN CARRIED
UNANT}IOUSLY.
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AI'TEORIZATION TO ADVERTISE FOR BIDS tr'OR BRIARS WWTF RELOCATTON

tlOTIoN made by Aldernan Fisher and SECoNDED by Aldernan Lott
to grant authority to advertise for bids for the Briars wasteq,ater
Treatment Plant relocation. uoTIoN CARRTED ITNANII'IouSLY.

AUTEORIZAIIIoN TO AIGN LOAN AGREET'IENT FOB BRIaRS WWTF RELOCATION

uoTIoN rnade by Alderman Ferrell and aBCoNDED by Alderman
fisher authorizing Mayor Aultnan to sign loan agreement for Briars
I{astel^rater Treatment P1ant Rel-ocation. UoTfoN CARRIED 5-1 !,ith
Aldernan DePriest casting the rrnayrr vote.

ADiIOURNUENT - 6:23 P.U.

There being no further business to discuss, l'IoTIoN nade by
Alderman oeprielt and SECoNDED by Alderman Touchton to adjourn'
UOTION CARRTED I'I{ANI!IOI'8I,Y.

I ,.2 laa
Dat'e /

ATTEST : fl .zt -qs
Date

SEAL
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NOTICE OA SPECIAL I,TEETING OF

TIIE ITAYOR AND BOARD OF ALDERT{EI

I, the undersigned, Rosemary Aultman, Uayor of the city of
Clinton, Mississippi, do hereby call a aPEeIAL I{EETING of the Mayor
and Board of alderrnen pursuant to the provisions of Section 21-3-
21 of the I{S code of 1-972. Said Meeting shall be held at 5:15 p.n.,
Monday, August 23, Lgg3' in the city HalI conference Room located
at 3oo Jefferson Street, for the purpose of discussing the
following itens:

Approval of Williford, Gearhart & Knight engineering contract
f-oi construction services for Briars wastelrater Treatment
Plant Relocation

Approval of palment of leases n ith Bee-Joe corporation and
ri-oyd eurton -et aI for the Briars wasteh,ater Treatment Plant
Relocat ion

Authority to advertise for bids for Briars waste!'ater
Treatment P1ant Relocation

Authority for l,layor to sign loan agreenent for Briars
wastewater Treatment Plant Relocation

1.

2.

3.

4.
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lhc Slate Office ol iollution Control, and has rnade lirniied revisions to the design engineer's

"l8le3
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PROFIiSSIONAL SERVICES AGREEMENT
BY AND BETWEEN TI'IE

CITY OF CLINTON, MISSISSIPPI
AND

WILI-IFOIID, CIiARIIART & I(NIGIIT, INC.

.I'HIS lS AN ACREEMENT nrade this the- day of August, 1993, by and between the city
of ctinton, Post ofl'ice Box 156, Clinton, Mississippi 39060 (owi\rER) and Williford, cearhart

& Knighr, tnc., Engineers & Surveyors, post difice Box 318, Clinton, 
'Mississippi 

39060

(ENGTNEIIR).

1-his Agreernent is hereby established to provide the basis for provision of certain professional

scrvicei on that certain project clescribed as City of Clinton, Briars Wastewater Treatment

lnrprovenlents; srid project incl,ding new interceptor sewers, new pumping station and force

rnain, construction ni 
" 

n"* treatnrent facility and an effluent outfall pipeline; said improvements

havirig a current total proSable construction cost of$1,178,347; as more particularly described

in the Plans and Specihcations preptred by Anderson Engineers' P.A. dated September 1992,

and rcvised by Williford, Cearhart & Knight dated June 1993'

.l-he owNllR has provided the ENGINEER with plans and specifications prepared by-Anderson

Iingineers, p.A.(Lsign Engineer). The ENCINEER has reviewed these documents for general

.,.,,ilbrn1nn.. wirh hyrlraulii, strtictural and wastewater disinfection design guidelines issued by

.l'he OWNIIR hereby enrploys the ENCINEER to perform the professional services described

lrcrein, the ENCINIIIIR igrees to provide the professionnl services prescribed herein, and the

OWNIIR ag,rees lo contpensate the ENCTNEER for the services rendered trnder this Agreement'

SIiCTION I

l.l

- I1NGINEER'S RILSPONSIRILITIII'S

Rtsic scrviccs: The ENGINEER agrees to perform the professional services

specified herein, as necessary for the successful prosecution of the PRoJECT,

including nonnal civil engineering anrt land surveying services related to the

preconstlruction and construction phases of the PROJECT, as described more

pilrticularly herein below.

Preconslruclion Phase Scrviccs: Upon the written approval of the OWNER and

appropriate regulatory ageacies of the Plans, Specifications, Contract Documents

nnl nnat Opinion oi- t5e Construction Cost, and upon rcceipt of the written

authorization of the owNER to proceed with the Preconstnrction Phlse, the

IINCINEER shall:

t.2

work.
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Professioiral Services Agrecment
Clinton - WGK
Prge 2

1.2.1 Furnish Adverlisement lor Bids to newspapers, trade joumals, contractors,
minority groups, subcootractors aird suppliers, as appropriate.

I .2.2 Schedule prebiC conference with prospective bidders.

1.2.3 Investigate reported omissions;,nd discrepancies in the plans, specifications and
contract documents, and formulate and mail addenda as needed.

1.2.4 Attend and assist in conducting the bid opening with OWNER 3nd Contractors.

1.2.5 Analyze lridq received for irregularities. errors or omissions.

1.2.6 Review srrbmittals of substin;:e materials and equipment, and recommend
acceptance/rejection to thc OWNER.

1.2.'7 Review proof cf bidder's qualifications and recommend contract award or
rejection to the OWNER.

1.2.8 Prepare ancl distr'ibute certified tabulation of bids for project to OWNEif ,

Coniractors Rnd other parties as appropriate.

1.2.9 Prepare and submit the bid peckage to the Office of Pollution Control. The bid
package shall be prepared in accordance with all regulations established by the
Office of Pollution Control State ltevolving Fund Program.

1.2. l0 Prepare Notice-of-Award and assist in securing its execution by successful
Contractor.

l.2.ll Ccilect proofs of publication, and assist in securing approval of awar<i and
procurement procedures, where applicabie.

1.2.12 Frepare contract documents for signature by Contractor and assist the OWNER
in securing iheir execution, and prepare Notice-to-Proceed to Contractor for
PR.CJECT.

I .2 13 Prepare and distr;bute contract price estimate breakdown to OWNER and
Contracror, as appropriate.

1.2.14 Assist in scheduling and conducting a pre-construction conference with OWNER,
Contractor, utiiity companres and Oflice of Pollution Control representatives.
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Professional Services Agreenrent
Clinlon - WCK
Page 3

Provide the OWNER two ccpies of ihe plans, specifications, and contract
dccuments as requested.

Furnish to the CCNTRA.)TOR up to five additional copies of the plans,
specifications, and contract documents for execution after'contract award, and for
tuse during construction phase as needed.

Projecl Rcvic"v

The ENGINEER shall have ; qualified "full-time" resident project representative
(RPR) at the project site in order to observe and monitor construction operations
and progress. The representative shall prepare and submit daily reports
summarizing men, equipment and material on the job site, work in progress,
probicms noted, and other pertinent infcrmation.

The representative will review all contractor's requests for payments and

materials ln storage and shall consuit with the ENGINEER in order to verify the

accuracy of construction estimates. Representative shall be present at the site
during all critical construction activities and as necessary to witness the progress

of the work, as determined by the ENGINEER.

The limits oi authority, duties ar.tl responsibilities of the RPR are included as

Exhibit C to this agreement.

Project Adnrinistration

The IINGINEER shall act in a general advisory and consulting capacity to the
OWNER throughout the Constructiorr period and shall make periodic visits to the
site of the work to observe the progress and quality of the executed work and to
deterrnine in gene:rl if the work is proceeding in accordance with tlte contract
docume;ls.

Visits and observations by I]NCINEER and the Resident Project Representative
are nor intendd to be r:ihaustive or to extend to every aspect of work in
progress, or to involve detailed inspections of the work beyond the responsibilities
specifically assigned to Et{CINEER in this agreement and the Contract
Documents, but rather are to be limited to spot checking, selective sampling and

similar' methods of general observation of the work based on ENGINEER's
exercise of prcfessional judgment as assisted by the Resident Projcct
Representative. Based on urformatio:'l obtained during such visits and such

t.2.t5

I.?.16

1.3

1.3. 1

1.3.2

| .4.2

1.3.3

1.4

1.4.1
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Professional Services Agreenrent
Clinton - WGK
Page 4

r.4.3

1.4.5

observatio::s, ENGINEER shail endeavor to determine in general if such work
is prcceeding in accordance with rhe Contract Documents and ENGINEER shall
keep OWNER informed of ihe prcgress of the work. The responsibilities of
ENGINEER coniained in this paragr,rph are expressly subject to the limitations
set fcr:h in the following paragraph and other express or general limitations in
this Agreemer'it and elsewhere.

The purposc of ENGINEER's visits to and representation by the Resident Projec,.
Representative at the site will be to enable ENGINEER to better carry our the
duties and responsibilities as:,gned to and undertaken by ENGINEER during the
Construction Phase, and in a<ilition, by exercise of ENGINEER's efforts as an

experiencecl rnd qualified design professional, to provide for OWNER a gruter
degree of conl'idence that the compleied work of Contractor will conform in
genera.l to the Contract Docurnents and that the integrity of the design concept of
the conrpleted Project as a functioning whole as indicated in the Contract
Documents has been irnplementeri and preserved by Contractor. On the other
hand, ENGINEEIi shali not, during such visit or as a result of such observations
of Contractor'r work in progress, supervise, direct or have control over
Contractor's work nor shal! ENGINEEIT have authority over or responsibility for
the means, rnethods, techniques, sequences or procedures ofconstruction selected
by Contnctor, for safety precautions and programs incident to the work of
Contractor or for a.ny failure oi Contmctor to comply with laws, rules,
regulations, ordinances, :odes or orders applicable to Contractor's furnishing and
perforrn!ng the r',ork. Accordingly, ENGINEER neither guarantees ihe
pertbrnrance of any Contractoi nor asslrmes responsibility for any Contractor's
failure to furnish anrj perform its work in accordance with the Contract
Docunrents. Dtrring such vlsits and on the basis of such observations,
ENCINEER sirall have authority to disapprove of or reject Contractor's work
while it is in progress if ENGINEER believes that such work will not produce a,

completed Proje-'t that conforms generally to the Contact Documents or that it
will p;:judice the integrity of the design concept of the completed Project as a
functioning wlrole as inoicated in the Contract Documents.

Clarifications and Interpretations: Field Orders. ENGINEER shall issue
necesrary clarifications and interpretations of the Contract Document:
appropriate to the orderly c,rmpletion will be consistent with the intent of and
reasonabll inferable from the Contract D.rcuments. ENGINEER may issue Field
Orders authcrizing minor variations from the requirements of the Contract
Documents.
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Professional Services Agreement
Clinton - WGK
Page 5

t.4.6 Cliarrge Orders and Work Change Directives: ENGINEER shall recommend
Change Orders and Work Change Directives to OWNER as appropriate, and shall
prepare Change Orders and Work Change Directives as required.

ENGINEER shall be available io the Contractor for interpretation of drawings,
specifications, and contract dccurnents and prepare construction change orders as
they are required for the proper execution of the work.

Shop Drawings: ENGINEER shr.ll review and approve (or take other appropriate
ilction in respect o0 Shop Drawings and Samples and other data which Contractor
is required to submit but orrly for general conformance with the information given
in the Contract Documents and compatibility with the design concept of the
cornpleted Project as a ft,rrctic,.ing whole as indicated in the Contract Documents.
Such revie',ys anc approvals or other a.ction will not extend to means, methods,
tFchniques, sequences or procedures of construction or to safety prerautions and
programs incident ahereto.

Substi.rtes: ENGINEER shall evaluate and determine the acceptability oi
substitute or "or-equal" materials and equipment proposed by Contractor.
Acceptance of iterns whicir necessitate substantial modification of the plms shall
only be cione for additio,,al compensation.

Inspections and Tests: ENCINEER may require special inspections or tests of
the work, and shall receive and review all certificates of inspections, tests and
approvals required by laws, rules, r'egulations, ordinances, codes, orders or:ire
Contract Docunnents. ENGINEER's review of such certificates will be for the
purfjose of deterrnining irr3.t the resrllts certified indicate compliance with the
Contract Documents and will not constitute an independent evaluation that ihe
content or procedures of such inspections, tests or approvals comply with the
requirerrents of the Contract Documents. ENGINEER shall be entitled to reiy
on tlre results of such tests.

Disagreenrents between OWNER and Contractor: ENGINEER shall render the
initial decisions on all claims of OWNER and Contractor relating to the
acceptabilily of the work or the i'rterpretation of the requirements of the Contract
Documerrts pertaining to the execution and progress of work. In rendering such
decisions, ENGINEER shall be fair rnd not show partiality to OWNER or
Contra,tor and shall nct be iiable in connection with any decision rendered in
good faith in such capacrty

t.4.7

1.4.8

| .4.9

1.4. t0

1.4.1 I

90



\-.

Professional Serviccs Agreemcnt
Clinlon - WGK
Page 6

I .4.12

t.4.12.1

t.4.12.2

Applications for Payment: Based on ENGINEER's on-site observations as an

experienced and qualified design professional and on review of Applications for
Payment and the accompanying data and schedules:

ENGINEER shall determine the amounts that ENGINEER recommends Contractor
be paid. Such iecornmendations of payment will be in writing and will constitute
ENGINEER's representatiin to OWNER based on such observations and review,
that, to the 'rest of ENGINEER's knowledge, information and belief, the work
has progressed to the poii:t indicated, the quality of such work is generally in
accordance with the Contract Documents (:ubject to an evaluation of such work
as a functioning whole prio: to or upon Substantial Completion, to the results of
any subs:quent tests called for in the Contract Documents and to any other
qualification: stated in the recommendation), and the conditions precedent to
Contractor's being entirled 1.., such payment appear to have been fulfilled in so far
as it is ENJINEER's respcnsibility to observe the work. In the case of unit price
work. ENGINEEIi's recommendations of payment will include final
deterrninations of quanrities end classifications of such work (subject to an1'

subsequent adjusiments allowed by the Contract Documents).

By recomnrentling any payrnent ENCINEER shall not thereby be deemed to have
reprcsented that on-site obserrations made by ENGINEER to check the quality
or quantity of Contractor's work as it is performed and furnished have been
exhatistive, extended to every aspect of the work in progress, or involved detailed
inspections of the work beyond the responsibilities specifically assigned to
ENGINEER in this Agree,rrent and the Contract Documents. Neither
ENGINEER's review of Contractor's work for the purposes of recommending
payn:ents nor ENGINEER':; recommendation of any payment (including final
payment) will impose on ENGINEER responsibility to supervise, direct or control
such work or for the means, metllods, techniques, sequences or procedures of
construction or safety precautions or programs incident thereto, or Contractor's
compliance with laws, rules. regulations, ordinances, codes or orders applicable
to Contractor's furnishing and performing the work. It will also not impose
i,:sponsibility on ENCINESR tn make any examination to ascertain how or for
what purpos:s Con:ractor has used the moneys paid on account of the Contract
Price, or io determine tliai title to any of the work, materials or equipment has

passed to OWNER free and clear of any liens, claims, security interest or
:ncurnbrances, or that ttiere may irot be other matters at issue between OWNER
and Cor,-actor thar might alfect the arnount that should be paid.

91



\,.

Professional Serviccs i\greement
Clinton - WGK
Page 7

t.4.12.3

t.4.t2.4

| .4.t2.5

1.4.13

| .4.t4

t.4.15

Contractor'r Con'rpletion Documents: ENGINEER shall receive, review and

transmit ro owner with rr'ntten comn':ents maintenance and operating instructions,
schedules, guarantees, Bonds, certificates !,r other evidence of insurance required
by the Contract Docurlent:, ccrl;ficates of inspection, tests and approvals, and
marked-,rp recoro documents including Shop Drawings, samples and other data

approved :.rd marked-up record Drawings which are to be assembled by
Contractor in accordance rvith the Contract Documents to obtain final payment
ENCIiIEL.R's review of srrch documents will only be to determine generally that
their content compries with the requiremer'ts of, and in the case of certificates of
inspections, test and approv:rs that the results certified indicate compliance with
the Contract Doiurnents.

Substantial Cornpletion: Following notice from Contractor that Contractor
con:iCers the entire work.'ei'ly for its intended use, ENGINEER and OWNER,
accompanied by Contractor, shall conduct an inspection to determine if the worll
is sut,stantially complete. If after considering any objections of OWNER,
ENGINEER considers the work substantially complete, ENGINEER shiJl deliver
a certificate of SLrbstantial Cornpletion to OWNER and Contractor.

Final Notice of Acceprabllity of the Work: ENGINEER shall conduct a final
inspection to determine if the completed work of Contractor is acceptable so that
ENCINEER may reconrmend, in writing, final payment. to Contractor.

Lirnitaiion of Responsibilities: ENGINEER shall not be responsible for the acts

or omissions oi any Contractor, or of any subcontractor, any supplier, or of any

other person or organizrtion perforining or furnishing any of the work.
ENGINEER shall not be responsible for Contractor's failure to perform or furnish
the work rn accordance rvith the Contract Documents. Furthermore, ENGINEER
is irot responsible for the suitability or proper performance of any aspect of the

project design perforrncil by any other engineer.

ENGINEER will subrnit by 50% of constnrction time a plan of how operators aIe

to be h:red and certified in accordance with Section III.E.(7)(i) and (0 ofthe SRF

Loan Prograrn Regulations.

Conduct in conipany with the OWNER a final inspection of the project for
compiiance with the information given in the contract documents and approve in
writing final payment to the Contractor. The ENCINEER - shall not be

responsitrle for the methcCs and nteans ernployed by the contractor in the
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r.5

r.5.1

t-.5.2

I .'1

1.7.1

1.7. t.l

t.'7 .t.2

t.7. 1 3

1.6

performance of the constl'rction work. Further, the ENGINEER shall not be

respo'rsibie for the safety of the workmen and others who might be injured during
the course of cons:ruction work by the Contractor, of for property which may be
damaged; his obligation under tiris section of the Contract being limited to the
making of periodic observations and reports to the OWNER concerning the
coml)liance of the completed constnrction work with the Contract Documents

Operation and Maintennn,re Manual

The ENGINEER shall prepare an operation and maintenance manual covering all
aspects of the facilities installed under the construction contract. This rnanual will
include but will not be li,nited to a narrative description of all treatment
processes, :chematic drawings indicating the general operational characteristics
of the facility, recommen<led maintenance intervals and procedures, a listing of
all equipment manufacturers and suppliers utilized for this project, and other
infornration nccessary to the successful continued operation and maintenance of
the facilities constructed.

The ENGINIER will preprre the operation and maintenance manual in
accordance with O.P.C. guidelines and recommendations and will submit the

draft, finalized, and approved copies of this manual in accordance with Section
III.E.(7)(e) and (l) of the SRF Loan Program Regulations.

Rccord Drarving Preparatiorr: rlpon the completion of all construction arvarded

in acco'dance wi:n the terms of this contract, the ENGINEER shall furnish tc tne

OWNER i set of reproducible record drawings covering the work aciually
installed and a bluelinc set of same to the Mississippi Office of Polltltion Control.

Slal1up Services

Once construction of the treatment facility is complete, the ENGINEER will be

avai'.ble for a sixty day startup in period to:

Brief municipal officials cencerning performance standards and overall plant

operation.

Brief plant personnel on prcper operation and maintenance procedures.

Provide asi:stance with warqanty work.
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1.7.t .4 Serve in a gei'reral advisory and consultinB crpacity to the OWNER in order to
ens',re successful initial an,l continued operation of the plant.

1.8 One Year Project Perfornrance Certification

1.8. I During the first year of operetion of the treatment plant, the ENGINEER shall
monitor the r)erformance of the facility.

1.8.2 The ENCINEER will make periodic visits to the facility during this period to
monitor the overall operation of tne facility.

1.8.3 The ENGINEER will carefrrlly monitor all test results conducted within the plant
as well as the tnonthly discharge monitoring reports to determine the performance
of the facility.

1.8.4 The ENGINEER will prerare a semi-annual project performance report.

1.8.5 The ENGINEER will prepare ard present to the OWNER the final project
performance repor i, certificate and transmittal letter certifying successful one ycar
operation.

1.9 Addilicnai Services

1.9. I The nrethod of reimbursernert and payment for services rendered in compliance
with additional services shall be agreed upon in writing by the OWNER and the
ENG'NEER at the time of the authorization for said work. Additional services
may include tire followrng types of services:

1.9. l.l. Services rehted to Change Orders to reflect changes requested by the OWNER.

1.9.1.2. Services in rnaking revision: to Drawings and Specifications occasioned by the
acceptance of substitute mater ials.or equipment other than "or equal" items: and

serviccs aftei the award of the construction contract in evaluating and determining
the acceptability of a substitution which is inappropriate for the project or an

exces:ive number of substitutions.

1.9.1.3. Services resulting from significant delays, changes or price increases occurring
as a direct or indirect result of materials, equipment or energy shortages.
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I.9. 1.4. ,\dtlilional or extended servicei during corrstruction made necessary by (l) work
damaged by fire or other cause during construction, (2) a significant amount of
defective, neglected or delayed work of Contractor, (3) acceleration of the
progress schedule involving services beyond normal working hours, or (4) default
try Contractor.

1.9.1.5. Evaluating an unreasonable claim or an excessive number of claims submitted by
Contrac"rr or others in connection with the work.

l 9.1.6 Provision oi additional assistance in the start-up, testing, adjusting or balancing,
or operation of equiprnerii or systenrs, or arranging for training personnel for
operation or maintenance of eqr,ipment or systems, following the initial sixty day
start-up period.

1.9.1.7 Provision of services as an expei: witness for the OWNER in connection with
litigation or other proceedings involving or relating to the Project.

SECTION 2 - OWNER'S RESIONSIBILITIES

Under the provisions of this Agreement, the OWNER shall:

2.1 Provide the necessary support and assistance in a tirnely manner so as not to
deli.y ,he services of the EI{CINEER.

2.2 Provrde to the ENGINEER all criteria, design and construction standards and full
infornratiln as to the OWNER'S requirements for the project.

2.3 Designate iri writing a person authorized to act as the OWNER's representativc.
The OWNER or his representative shall receive and examine documents
subrnirted by the ENGII.IEER, interpret and define the OWNER's policies and
render decisicns and authorizations in writing promptly to prevent unreasonable
delay in ihe progress of the ENGINEER's services.

2.4 Furnislr 'o the ENGINEER conrplete land deed records and title opinions for all
iands on the Project site rvhicl' shall include, but not be limited to, ownershrp,
easements, rights-of-way, encroachments, zoning and deed restrictions, as

required and requested by the Engineer.

2.5 Furnish existing :oils cla.la :ncluoing but not limited to reports, test borings test
pits, pri,binqs, subsurface explorations, soil bearings values, percolation test,
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2.t0

2.6

2.7

2.8

2.9

ground corrosion antl resistivity test, all with appropriate professional
interpretation.

Furnish cxisting laboraicr.y tests, air and water pollution tests, reports, and
inspections of samples, rnateriais or cther items required by law or by
governmental authoritics having ;urisdiction over this project.

Provide legr.l, accounting, and insurance counseling services necessary for the
PROJECT, legal review (,f the Construction Contract Documents, and suuh
auditing scrvices as the OWNEi< ma1, require to account for expenditures of sums
paid to the Contraitor.

Furnish permits and approvals from all governmental authorities having
jurisdi:tion over this project and from others as may be necessary for completion
of the Project.

Furnish abcve services at the OWNER's expense and in such manner that the
ENGTNEER may rely upon them in the performance of his services under this
Agreernent.

Protect and ires€rVe all survey stakes and markers placed at the Project site prior
to the assumption of this responsibility by the Contractor and bear all cost of
replasing stakes or markers damaged or removed during said time interval.

Cuarantee full ancl free access for the ENCINEER to enter upon all property
requircd for the perforrnance of the ENGINEER's services under this Agreement.

Give prompt written notice to the ENCINEER whenever the OWNER observes
or otherwise becomes aware oi any defect in the Project or other event which
mzry subs'.antially affect the ENGINEER's performance of services under this
agreement.

Compensate the LI'IGINEER for the services rendered under this Agreemeni in
a timely mi I tner.

Bear ihe , osts of permits, legal advertisements, notices, approvals and other
direct s1psn5g5 in<,ident to completion of the Project.

Provide such inlpection or monitoring services by an individual or entity other
than INGINEER as OWNER may desire to verify. That Contractor is complying

2.t I

2.t2

2.i3

2.t4

2.15
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with anv law, .'ule, regulation, ordinance, code or order applicable to
Contractor'i performing and furnishing the rvork or that Contractor is taking all
necessary precautions .ror srfety of persons or property and complying with any
specia! prc,'zisions of the Contruct Documents applicable to safety.

2.16 Bear all costs incident t.r compliailce with or performance of the requirements of
this provision.

SDCTION 3 - PERIOD OI' SERVICE

3. I The professional services authorized by this Agreement shall be performed in
accordance with this Agreement during calendar years 1993, 1994 and 1995.

3.2 If ENGIi'.IEER's services dr:.ing const;uction of the Project are delayed or
suspe;ded in whole or in part by OWNER:

1.2.1 For more than six months through no fault of ENGINEER, ENGINEER shall be

entitled to equitable adjustment of rates and amounts of compensation provided
for elsewhere in this Agreement to reflect, among other things, reasonable costs
incurreC by ENGINEER in connection with such delay or suspension and
reactivation anC the fact thai the time for performance under this Agreement has

heen rev;sed; or

1.2.2 For more than one year through no fauit of ENGINEER, or if ENCINEER for
an) reason is required to render Censtruction Phase services more than one ycar
after Substantial Completion is .rchieved, the rates and amounts of compensation
provided for elser,irere in tr,is Agreement will be subject to equitable adjustmenL
to reflecr, a':1ong other things, changes :n the various elements that comprise such

rates of compensation.

3.3 This Agreement sh:ll con,rnence rrpon the date set forth herein above, and shall
expire at the /:ompletion of the one year warranty perjod.

SECTION 4 - ENGINEER'S COMPE,NSATION

4. I Methods of Paymcnt for Serviccs nnd Expenses of ENGINEER.

4.1.1. For Pesic Services. OWNER shall pay ENGINEER for Basic Services performeC
or furnished under Section ? on the basis set forth below:

9'7
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4.1.1.1. Basic Services described in Article One shall be provided for a lump sum cost of
$109,()00. This amount rnay not be exceeded without formally amending this
Agreement prior to incurrence of additional costs.

4.1.1.2 The lurnp srrn amount shall be apportioned as follows:

Rid Accept:rnce and Evalrnlion: $7000, billable upon submittal of bid package
to the OI'C.

Preronstnrction Conference: $500, billable upon issuance ofconference minutes.

Project Review and Adnrinistration: $67,500, billable as a percentage of
constnlction compieted.

Operntion an.l Maintenarrce Mnnunl: $15,000, billable upon approval of
Manual by OPC.

Record Drawings: $3000. billable upon submittal to OWNER and OPC.

Stnrtup Services: $8C00, biliahle in two equal monthly installments after
initiatio" of plant 5tartup.

One Yenr Perfornnnre Ccrlification: $8,000, billable in t*.Ir. equal monthly
payments ..luring the perforrnarice period.

4.1.2. For Additional S,:rvices. OWNER shall pay ENCINEER for Additional Services
perfo:ned or furnished as agreed upon authorization of said services.

4.2 Other Provisions Conccrniirg Payments.

4.2.1. Prepe,iation of Invoices. Invoices for Basic and Additional Services and

Rei:nbursable Expenses will be prepared in accordance with ENCINEER'S
standard invoicing practices and will be submitted to OWNER by ENCINEER at
least rnonthly. Invoices are due and payable on receipt.
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5.1

5.2

4.2.2. Unpaid Invoices. If OWNER fails to make any payment due ENGINEER for
services and expenses within thirty days after receipt of ENGINEER's invoice
therefor, the amounts due ENGINEER will be increased at the rate of 1.07o per
month (or the maximum rate of interest permitted by law, if less) from said
thirtibth day: and, in adrlition, ENGINEER may, aft;r giving seven days' written
notice to OWNER, suspend services under this Agreement until ENGINEER has
been paid in full all amounts due for services, expenses and charges. Payments
will be credited first to interest and then to principal. In the event of a disputed
or contested billing, only thit portion so contested may be withheld from
payment, and the undisputed portion will be paid.

SECTIONS-COSTCONTROL

The Owner's budqetary requiren,ents and considerations with respect to each
work eiiort or initiative shall be established frorn time to time by mutual
agreement Lctween the OWNBR and ENGINEER; and

Opiniorrs oi probable conslruction cost, financial evaluations, feasibility studies,
economic analyses of alternate solutions and utilitarian considerations of
operations and maintenance ?osts prepared by ENCINEER hereunder will bc
made on the basis of ENGINEER'S experience and qualifications, and represent
ENGIT{EER'S bestjudgment as an experienced and qualified design professionat.
It is recognizcd, however, the ENGINEER does not have control over the cost
of l:'b,rr, material, equipn'.t:nl, or services furnished by others, or over market
conditions or contractors' rnethods of determining their prices, and that any
utilitarian evaluation of any facility to be constructed or work to be performed on
the basis of the work autholized herein rnust of necessity be speculative until
conrpletion of its detailed design. Accordingly, ENGINEER does not guarantee
that proposi,is, bids or actual costs will not vary from opinions, evaluations or
studies sublnitted by ENGIIIEER to OWNER hereunder.

SECTION 6. CENERAL PROVISIONS

6.1 Ownership of Docurnents: All Plans, Specifications, Contract Documents and
other work product of the ENGINEER fbr this Project are instruments of service:
for this Projcct only, and shall remain the property of the ENGINEER whether
the Project is complete<i or not. Re-use of any instruments of service of the
ENGINEER by the OWNER on extensions cf this Project or on any other projecr
without the written perrnission of ihe ENGINEER shall be at the OWI.IER'S risk
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6.)

rnc the OWNER agrees to defend, indemnity and hold harmless the ENCINEER
from all claims, damages, and expenses including attorneys' fees arising out of
such urauthorized re-use of ihe ENGINEER's instruments of service by the
OWNER OR BY OTHERS ACTING THROUGH THE OWNER. Any re-use
or adaption of thc ENGINEER'S instruments of service occurring after the
written agreernent of the ENGINEER shall entitle,.the ENGINEER to further
compensation in amount to be agreed upor, by the OWNER AND ENGINEER.

Delegalirn of Duties: Neither the OWNER nor the ENGINEER shall assign,

sublet or trzr;rsfer any rights under or interest in, including, but without limitation,
moneys that are due, ihis Agreement without the written consent of the other,
excep. to rhe ertent that any assignment, subletting or transfer is mandated by law
or the effect of this limitation may be restricted by law. Unless specifically stated

to the contrary in any writt':n consent to any assignment, no assignment will
release or discharge the assignor from any duty or responsibility under this
Agrec;nent. Nothing contained in this paragraph shall prevent ENCINEER front
employing such independent professional associates and consultants as

ENCII.IEER may deem i pl,ropriate to assist in the performance of services
hereunder.

Termination: This agreement may be terminated by either party by seven days
written notice in the event of .lJbstantial failure to perform in accordance with the
terms of th:., Agreement by the other party through no fault of the terminating
party. if this Agreement is terrninated for failure of the Owner to perform, the
ENGINEER shall be paid for service performed to the termination notice date

including Reirnbursable Expenses due plus Termination Expenses. Termination
Expenses are detlned as Reirnbursable Expenses directly attributable to
terrnination, plus a reasonahle fee to be nrutually agreed upon at the appropriate
time by both parties to account for ENGINEER's rescheduling adjustments,
:eassignrnent of personnel and related costs incurred due to termination.

Extent oi Agreement: This Agreement, together with such amendments which
may be executed from tirne to time, iepresents the entire and integrated
agreement between tho OV./NER and the ENGINEER and supersedes all prior
negotial;ons, rept esentations or agreements, either written or oral. This
agreement nay be arnended only by written instrument signed by both the
OWNER and the ENGINEER.

Cov.:rning Laws: Unless otherwise specified within this Agreement, this
Agreement shall be governe.' by the law of the State of Mississippi.

6.3

6.4

6.5
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6. r0

6.: I

6.12

6.6 Litigation: Should litigation occur between the two parties relating to the
provisiors of this Agreement, all litigation or arbitration expenses, collection
expenses, v,itness fees, court costs anC attorneys fees incurred by the prevailing
party shall be paid by lhe nonprevailing party to the prevailing party.

Perfornrance: Nei'her party shall hold the other responsible for damages or deiay
in performance caused l-ry acts of God, strikes, lockouts, accidents of other events
beyond the control of the other or the other's employees and agents.

Validity: In the eveni any provisions of this Agreement shall be held to be
invalid and unenlbrceable, the remaining provisions shall be and remain valid and
binding uglr the parties. One or more waivers by either party ofany provision.
term, condition or covenant shall not be construed by the other party as a weiver
of a subsequent breach of thr. same by the other party.

Safety: The ENGINEER has not been retained or compensated to provide design
and construction review services relating to the Contractor's safety precautions
or to Ineans, methods, techniques, sequences, or procedures required for the
Contractor to perfornr his worl; but not relating to the final or completed
structure; orlitted services incluoe but are not limited to shoring, scaffolding,
unilerpinning, temporary retainrrent of excavations and any erection methods and
tempoi-ary bracing.

Practices: The ENCINEER inicnds to render the services under this Agre€ment
in accord4nce with generally accepted plofessional practices for the intended use
of the Project and makes no warr?.nty, either express or implied.

Benefits' Nothing undcr this Agreement shall be construbd to give any right-s or
benefits in this Agreement to ?.nyone ciher than OWNER and ENGINEER, and
all duties and responsibilities undcrtaken pursuant to this Agreement will be for
the sole ard exclusive benefit of OWNER and ENGINEER, and not for the
benefit of any othe; party.

Binding: OWI.:5R and ENGINEER each is hereby bound and the partners,
succeisors, executors, administrators and legal representatives of OWNER and
ENCINEER, and to the extent permitted herein, the assigns of OWNER and
ENGINEER, are hereby bound to the other party to this Agreement and to the
partners, sr:rlcessors, executors, adrrinistrators and legal representatives, and said
assig::s, of such other party, in respect. of all covenants, agreements and
obligations of the Agreemeni.

6.'7

6.8

6.9
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SECI'ION 7 - SPECIAI. PROVISIONS

En3ineer's Insurance: The ENGINEER shall acquire and/or maintain statutory
wo:'kiren's compensation insurance coverage, errors and omissions, employer's
liability and general liability insurance coverage, for the life of this Agreement.

Contractor's InsLrrance: Prior to the commencement of the construction work, the
OWNER shal. require the Coniractor and any Subcontractors to submit evidence
that he (they) have obtairicd for the period of the construction Contract and the
guarantee p.:riod corrprehensive general liability insurance coverage (including
cornpleted operarions covcrage). This coverage shall provide for bodily injury
and property damage arising directly or indirectly out of, or in connection with,
the performance of the wo:-k under the Construction Contract, and have a limit
of not l-ss than $i,000,000 for all damages arising out of bodily injury, sickness
or death of one person and an aggregate of $2,000,000 for damage arising out of
bodily injury, sickness and .Jeath of two or more persons in any one occurrence.
The P, operty damage portion will provide for a lirnit of not less than $500,000
for a.ll darnages arising out of injury to or destruction of property ofothers arising
directly or indirectly out of or in ccnnection with the performance of the wori
under the Construction Contract and in any one occurrence including explosion,
collap,;s and underground explosions. Included in such coverage will be
contractual coverage surficiently broad to insure the provision of paragraph 7.4
"ln.iemnity". The comp:ehensive general liability insurance will include as
additional rianred insurecls: the OWNER; the ENGINEER; and each of thei;
officers, agents and employees.

Builclers llisk "All Risk" In:,rrance: frefore commencement of the work, the
OWNER will require that the Contractor and any Subcontractors submit written
evidence that he (they) ha.re obtained for the period of the construction contract,
Buililers Risk "All Risk" Completed Value Insurance Coverage (including
earthquake and flood) upon the entire project which is the subject of thi
constnrction contract. Such insurance shall include as additional named
insurecis; the OWNER; the ENGINEER; and each of their officers, agenrs,
employees and .rny other persons with an insurable interest as may be designated
by the OWNER. Such insurance may have a deductible clause not to exceed
$5,000, exc:pt that the earthquake deductible may be in accordance with
generally accepted insurance practices in the locale where the coverage is issued.

Indernnity: The OWNER.wili r:quire that any Contractor or Subcontractors
perforrn:ng work in connection with the Drawings and Specifications produced

'7.2

'7.4
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under this Agreement to hold harmless indemnify and defend, the OWNER and

the ENGINEER, their consultants and each of their officers, agents, and

employees from any and all liability claims, losses or damage arising out of or
alleged to arise from the Contractor's (or Subcontractor's) negligence in the

performance of the work described in the Construction Contract Documents, but
not including liability that may be due to the sole negligence of the OWNER, the

ENGINEER, their consultants or their officers, agents and employees.

Audit Clause: Office of Pollution Control and its represenlatives will be given

access to and the right to audit, inspect, copy and examine books, financial
records and other documents relating directly to the receipt and disbursement of
SRF funds.

SECTION 8 - EXECUTION

IN WITNESS WHEREOF, the parties hereto have caused this agreement to be signed by their
duly authorized representatives on the day and year first above written.

ATTEST:

7.5

(]ITY oF CLINTON, I\IISSISSIPPI

ATTE.ST:

inistritive Assistant
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