
CITY OF CLINTON
REGULAR MEETING OF TIIE MAYORAND BOARD OFALDER]VIEN

TUESDAY, AUGUST 6,2002 - 5:30 P.M.
MTNICIPAL COURTROOM - 305 MONROE STREET

WELCOME AND CALL TO ORDER - Mayor Rosemary Auhman

INV(rcATION AND PLEDGE OFALLEGIANCE TO THE FLAG
The invocation was led by Aldennan Brabham followed by the Pledge ofAllegiance to the Flag led by
Alderman Hisaw.

ROLL CALL - City Clerk Wayne Derrick

Present: ir+",f"P;fmT*T*
fony Greer - Alderman Ward 2
Clint Brantley - Alderman Ward 3
Phil Fisher - Alderman Ward 4
Herb Touchton - Alderman Ward 5
Sharbert Lott - Aldennan Ward 6
Ken Dreher - City Attorney

APPROVAL OFAGENDA TTEMS A-Z

MorIoN made by Alderman Greer and SECoNDED by Alderman Brantley to approve consent
Agenda Items A-2. ltenr. c, D, E, F and z will serve to advertise favorably the opportunities,
possibilities and resources of the City of Clinton. MOTION CARRIED UNANIMOUSLY

August 6, 2002 Mhutes



DENIAL OF APPEAL OF ZONING N)MINSTRATOR'S INTERPREATION OF
ORDINAI\'CE

Gary ward introduced this itern by providing background to the Mayor and Board regarding the
appeal of Scot and Mary Welch of the Zoning Administrator's interpretation of "accessory building,
structure or use" as applied to a tree house in the front yard ofthe Welch residence located at 218
Kitchings Drive. steve smit[ attomey for Mr. and Mrs. welc[ made a presentation the Mayor and
Board sening out their position. Mr. and Mrs. welch also spoke briefly to the Mayor and Board.

After discussion and comments by various Aldermeq MorIoN made by Alderman Brabham and
sECol\tDED by Aldermen Fisher to deny the appeal. Alderman Brabham had prepared and
distributed to the Mayor and Board of Aldermen and to the City Clerk his motion is writing, said
motion being attached hereto. MOTION caried Gl, with Alderman Touchton voting .No,,.

REOUEST FOR CONDMONAL USE/NON CONFORMING USE BY SCOT AND MARY
WELCE

Gary ward introduced this matter and provided background to the Mayor and Board. The Mayor
and Board had been provided with the Ivfinutes of the Planning & Zoning Board dealing with this
itenr, a copy of the transcript of the public hearing and various exhibits and background materials
prior to this meeting. Steve Smith, attorney for the Welches made a presentation to the Mayor and
Board followed by a brief statement by Scot Welch. After discussiorq Alderman Brabham provided a
written Resolution to the Mayor and Board with a copy to the city clerk. MorroN made by
Alderman Brabham and SECONDED by Alderman Fisher to adopt the Resolution attached.
MOTION carried Gl, with Aldernran Touchton voting'No".

APPROVAL OF RENOVATIONS TO 3Or AND 303 WEST I,ARSON AII{D 501 CAPMOL
STREET

Upon recommendation by Gary Ward Zoning Administrator, !{IQIU made by Aldennan
Touchton and SECONDED by Alderman Lott to approve the renovations to 301 and 303 west
Larson and 501 Capitol Street. The Planning ail Zoring Commission and the Clinton ffutorical
Preservation commission recommended approval. A copy of renovations plan is a file with the
ZoningAdminisrator MOTIONCARRIED UNANIMOUSLY

Augus{ 6, 2002 Minutes



APPROVAL OF BID T'OR THE PURCEASE OF PIPE. VALVf,S. HYI'RANTS AI{D
OTEER MATERIAIS TO BE USED IN TEE INSTALII\TION OF MIINICIPAL WATER
LINES

Upon reconnnendation by Tim Rogers, Public Works Directol MOTION made by Alderman
Brantley and SECOI\DED by Alderman Greer to accept Hughes Supply as having the lowest and
best bid of$27,093.09 for the purchase ofpipe, valves, hydranr and other materials to be used in the
installation of municipal water lines. MOTION CARHED UNAITIMOUSLY

APPROVAL OI'BID X]OR TIM PURCHASE OF TRACTOR WITH A BOOM MOWER
FOR TEE STREET I'EPARTMENT

Upon recommendation by Tim Rogers, Public Works Director, MOTION made by Alderman
Brantley and SECo|IDED by Alderman Fisher to accept the bid submitted by Deviney Equbm€rtr as
the lowest and b€st bid in the amount of $49,89O.0O for the purchase of a TS l00 New Holland
tractor with a Damond mid-mounted hydraulic mower Three bids were receivd with the lowest
being that of Crain Tractor and Equipment; howwer Crain's bid was not accepted because it did not
meet specifications. MOfiON CARRIED LINANIMOUSLY

APPROVAL OF BID FOR ROBINSON PARK WALKING TRAIL AND PARIflNG AITf,A
PAVING

Upon recommendation by Mike Taggart, ParkVRecreation Director, !!Q[!Q! made by Alderman
Greer and SECONDED by Alderman Hisaw to accept APAC as having t}e lowest and best bid of
$25,245.00 for Robinson Park Walking Trail and Parking Area Paving. MOTION CARRIED
UNAI\IMOUSLY

APPROVAL OF RESOLUTION TO OPEN BAITTK ACCOT]NTS AT BANKPLUS FORALL
FTINDS BET,ONGING TO TIID CIIY OF CLINTON

Upon recornmadation by Wayne Derrick, City Clerlq MOTION made by Alderman Touchton and
SECONDED by Alderman Lott to approve a Resolution to open bank accounts at BankPlus for all
funds belonging to the City, said transfer of funds from AmSouth Bank to be made as soon as
practical. BankPlus was the highest ofsix bidders to serve as the City's depository for all City funds
for a term oftwo years. Notice to bid to qualified depositories was made in accordance with Sections
2O7-IO5-3O5 and 27-105-353 ofthe Mssissippi Code of 1972. A copy to the Resolution is attached
MOTION CARRIEI' UNAI\IIMOUSLY

August 6, 2002 Minrtes



ADJOURN 6:55 P.M.

MOTION made by Alderman Hisaw and SECONDED by Alderman Fisher to adjoum. MOTION
CARRIED UNANIMOUSLY

ATTEST:

August 6, 2002 Minules
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RESOLUTION DENYING A SPECIAL EXCEPTION/CONDITIONAL USE AND/OR A
NONCONFORMING USE FOR PROPERTY LOCATED AT 2I8 KITCHINGS DRIVE,

CLINTON, MISSISSIPPI OWNED BY SCOT AND MARY WELCH

WHEREAS, Scot and Mary Welch (the "Welches"). did file a request for a special exception/conditional use and,/or

a nonconforming use designation for a "treehouse" located in the front lard oftheir propeo located at 218 Kitchings Drive,

Clinton, Mississippi (the'?ropert1."'), and.

WHEREAS, all notice requirements of the Zoning Ordinance of the City of Clinton were accomplished and a public

heanng uas held on July' 23, 2002. as required: and.

WHEREAS, the Plaruring and Zoning commission. upon conclusion ofthe public hearing on Julr' 23, 2002. adopted a

Motion to fonrard the request ofthe Welches for a special exception/conditional use and/or a nonconforming use designation

without a recommendation for approval or disapproval by a vote of4 to l; and.

WHEREAS, said Motion *as fonrarded to the Ma1'or and Board of Aldermen for their consideration at the meeting

scheduled for August 6. 2002:

WHEREAS, the Ma1'or and Board of Aldermen of the Cirr- of Clhton, Mississippi, have the final

authoritv \rith regard to all matters involving the Zoning Ordinances: and

WHEREAS, the Ma1'or and Board of Aldermen are full)'familiar with the request and the area

involved in the request; and

BE IT RESOLVED by' the Ma1,or and the Board of Aldermen of the Citv of Clinton, Mississippi that the request of

the Welches for a Special Exception/Conditional Use and,/or a Nonconforming Use Designation ofthe propenl' Iocated at 218

Kitchings Drive is hereby'demed aad such action is taken pursuant to the findings of fact set out as follos's:

l. The Mayor and Board of A.ldermen of the Ciry'of Clinton, Mississippi. have the final authonty rvith regard to all
matters involving the Zonine Ordinance.

2. The recommendation ofthe Plaruring and Zoning Commission is advisotl' in nature.

3. The May-or and Board of Aldermen have knorvledge of the area involved and are a\\'are of tle requirements for
conditional use and nonconforming use.

4. The requesed designation does not meet the definitions ofa Conditional Use of the Zonine Ordinancc.

5. Under Article VI ofthe Zoning Ordinance. the subject propertl'u'hich is zoned R-1, does not meet anr- of the listed
provisions Defining permitted conditional uses and stmctures and therefore must be denied as a matter of
lax.

5. The minutes ofthe Plaruring and Zoning Commission further clearll reflect that even ifsuch a special exception/
conditional use met the requirement of Article VI for a special exception/conditional use. the granting ofsuch
uould adverselv affect adjacent propeq.



7. The request for a nonconforming use designation must be denied because the use under the previous Zoning
Ordinance, (assuming the structure lvas actualh'begun prior to the effective date of the current Ordrnance)
ll'as illegal and therefore cannot continue as a nonconforming use and further because the requested noncon-
formrng use was expanded under the present Zoning Ordurance in violation ofthis Ordinance.

8. Until the Cit-l' received a complaint conceming this matter in April 2002, neither the Mayor nor an1. Aldermen was
arvare of the structure or its violation of the Zoning Ordinances of the City of Clinton.

9 . The Mayor and Board of Aldermen have had the opportunity to review the Minutes of the Plaruring and Zoning
Commission including the exhibits thereto, the transcript ofthe Public Hearing and the Memorandum of
Steven H. Smith. auomqv for the Welches. as *ell as being personally- familiar with this issue over the past
seleral months since this matter came tothe Cit-v's attention.

10. There is no record of rvhat, if anlthing, Julion Lowther sas told or ivhat instructions or guidance he mav have
given the Welches.

11. Neither of the building inspectors that $€nt to the propeqv $'ere there to inspect the treehouse and s'ere not
charged b;'the City to make Zoning inspectrons.

12. The Welches shall have 90 da.vs from this date to remove and/or relocate the treehouse and bring their propertl'
into compliance with the Zoning Ordinance.

otfoo/aoot..
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STEVEN H. SMITH, PLLC
ATTORNEY AT LAW

1855 LAKELAND DRIVE
SUITE O.2OO

JACKSON, MtSSTSSTPPt 39216
Stevm H. Smith
David P Eldridge

Telephone
(&7) 9824940

Facsimile
(fii)9824947

Carey L. Bellamy
Legal Assistant

IlIEMORANDUI\{

TO: MAYORandBOARDOFALDERMEN
City of Clinton, Mississippi

FROM: Steven H. Smith, Auomey for Scott and Mary Welch
218 Kitchings Drive, Clinton, Mississippi

\- DATE: August l,2002

SUBJECT: (O Appeol of Zoning Administrator's Interpretation ofthe llelches'
Treehouse Pursuant to SS 2401.02 & 241i.03 et seq-, City o:f Clittton
Zoning Ordinance

(2) Request for Conditional Use/Special Exception or Non-Conforming Use

Dear Mayor and Members of the Board of Aldermen:

On behalf of my clients, Scott and Mary Welch, and their four (4) children, please accept

this letter/memorandum as my clients' support and bases for their appeal ofyour Zoning
Administrator's interpretation (via: his letters of April 126 and May 156,2002) under and
pursuant to $$ 2401.02 & 2413.03 et seq., City of Clinton's Zoning Ordinance. You will also

please accept this letter as my clients' alternative request for the City of Clinton to granVaward

them a Conditional Use/Special Exception or Non-Conforming Use to allow the continued
existence and use of the treehouse located in their front yard at 218 Kitchings Drive, Clinton,
Mississippi.



My clients initially appealed the Zoning Administration's interpretation that their
children's treehouse constituted an"accessory baildingi'and his demand to remove the
heehouse by letter dated June 26,2002. A copy ofthat letter/appeal is marked as..Exhibit l''
and attached to the Welches' Planning and Zoning presentation. My clients, request for a
conditional Use/Special Exception or Non-conforming Use Application was filed with the city
of Clinton on June 26,2002.

My clients believe that the factual and legal matters set forth hereinbelow and/or to be
presented before you at your August 6, 2002 regular Board Meeting are crucial to and will
impact upon your decision regarding my clients' appeal ofyour Zsning Administrator's
interpretation and my clients' request for a Conditional Use/Special Exception and/or Non-
Conforming Use/Permit.

I. Scott and Mary Welch's family and residents at 218 Kitchings Drive,
Clinton. Mississipni. 39056

Scott and Mary Welch are adult resident citizens of the City of Clinton, Mississippi.
Scott and Mary have been married for more than ten (10) years and have four (4) children whose
names and ages are as follows:

Shelby - 7
Tucker - 5
Riley - 3
Cooper - 9 months

Scott and Mary have been residents ofthe City of Clinton since 1990 and residents at
their home located at 218 Kitchings Drive since November of 1996. scott and Mary welch are
long time members of the First United Methodist Church of Clinton, Mississippi. Scott Welch is
an Electrical Engineer who has been employed with Delphi Automotive systems since 1984.
Mary is a domestic engineer (homemaker) responsible for rearing the couple's four (4) children.

II Procedural and Factual Background Regarding the Welches, Treehouse and
Reouest for Conditional Use/Soecial Exceotion and/or Non-Conformins Use

Scott and Mary Welch moved into their home located at 218 Kitchings Drive, Clinton,
Mississippi, 39056 in November of 1996. At the time of the occupancy of their current
residence, Scott and Mary had one child, Shelby. Shortly thereafter, Mary Welch went to the
City of Clinton's Building Official and Zoning Admidstrator, Julion Lowther, to inquire about
and, ifnecessary, request a permit to construct the treehouse in the batch of Sweetgum trees
located in their front yard. Mrs. Welch spoke with My Lowther who advised her that she did not
need a permit or any other authorization in order to construct their treehouse in their front yard.
Even though Mrs. Welch begged Mr. Lowther for something in writing, Mr. Lowther assured her
she needed no permit or other written authorization to construct their treehouse. Shortly
thereafter, Scott Welch began construction of the Welches' treehouse in the batch of Sweetgum



trees referenced above.

, By April of 1997, the Welches' treehouse had a floor. The walls were framed but not\? 
enclosed and the treehouse had no roof. The treehouse's construction was initiated and initially
undertaken under and pursuant to the City of Clinton's Ordinance which existed prior to the
current Ordinance. The City of Clinton's current Ordinance was adopted in April of 1997. A
copy of Clinton's current Ordinance is marked as "EXM!!2" and attached to the Welches'
Planning and Zoning presentation.

Under the City of Clinton's (hereinafter "Clinton") former Ordinance, $ 201 contained
various definitions. One definition contained in Clinton's former Ordinanc e was "Accessory
Building or Use". T\e dehnition stated, "Any bailding or use which is subordinate or
incidental to the main building or dominate use of the lot or premises". Under this definition
of"accessory building", Bill Lowther did not require the Welches to obtain a permit to construct
their children's "treehouse" in their front yard. Furthermore, Mr. Lo*ther did not interpret $ 4 I 0
of Clinton's former Ordinance to apply to prohibit the location ofaccessory buildings in the
front yard of any main building. Consequently, the Welches have strived to construct and
complete their children's treehouse/playhouse over ttre last f,rve (5) years resulting in the
treehouse as it stands today. A copy of the definition of "Accessory Building or Use" and $ 410
dealing with Accessory Buildings or Uses under Clinton's former Ordinance is marked as
'EfIiDit :" and attached to the Welches' Planning and Zoning presentation.

Between November of 1996 and April 2002, the City of Clinton performed two (2)
building inspections at the Welches' residence at 218 Kitchings Drive. The first was a building

\- inspection request for an electrical service panel at the Welches' home which was approved by
the City of Clinton on September 22, 1999. At that time, the Building Offrcial viewed the
Welches' treehouse and commented about how nice it was. Clinton's Building Official made no
other comments, inquiries, or demands regarding the treehouse. The Welches had a second
buildr'ng inspection when they undertook to enclose their garage at their home in 2000. That
final inspection of their home was undertaken by Roger McNeese on September 26, 2000. Mr.
McNeese also necessarily viewed the Welches' treehouse and placed no request or demand upon
the Welches to remove it nor indicated any non-compliance with any City of Clinton Codes,
Ordinances, or Regulations. A copy of the Welches' building inspections is marked as "EIh!b!!
4" and attached to the Welches' Planning and Zoning presentation. Consequently, as of
September 2000, the Welches believed and relied upon the representation of the City of Clinton
that they could lawfully construct their treehouse in their front yard and needed no permit to do
so; the Welches changed their position as a result ofthat beliefand reliance "constructed the
treehouse" and now are subject to suffering a detriment or prejudice as a result of their reliance
on the representations of the City of Clinton.

Since 1997, Scott and Mary Welch have not only enjoyed constructing their children's
treehouse/playhouse, but they have thoroughly enjoyed the pleasure each of the other children in
their neighborhood has derived from playing with their children in their children's
treehouse/playhouse.



The neighborhood children's use and enjoyment ofthe treehouse went unquestioned and
unabated until April l2u of this year,2O02. On April 12,2002, Gary Ward, Zoning
Administrator for the City of Clinton, sent the Welches a letter advising them that Clinton's
Ordinance prohibits "Accessory buildings to be located in the front or side yards." This letter
firrther informed the Welches that their treehouse is in violation of the City's Ordinance and
must be "removed or relocated to the rear yard ofthe property".

Mr. Ward wrote a second letter to Scott and Mary Welch dated May 15, 2002 advising
them they had ten (10) days fiom receipt ofthat letter to submit a plan to remove or relocate
their treehouse. Mr. Ward advised that "otherwise the City is forced to begin legal proceedings
against you for violation of $ 410.05 of the City of Clinton's Zoning Ordinance." A copy of Mr.
Ward's letters is marked as collective "EIXID!!j" and attached to the Welches' Planning and
Zoning presentation.

In response to the April 12, 2002 arrdMay 15,2002letters received by Scott and Mary
Welch from Gary Ward, Zoning Administrator, City of Clinton, the Welches prepared and
submitted their Request for Conditional Use/Special Exception, and/or Non-Conforming Use
Application dated June 26, 2002. ("Exhibit 1", and attached to the Welches' Planning and
Zoning presentation). The Welches also filed an appeal to the Mayor and Board of Aldermen of
the City of Clinton, Mississippi, regarding Gary Ward's administrative determinations contained
in his April l2n and May l5n,z}O2letters. The Welches' appeal is marked as "Erh[bi!_1[" and
attached to the Welches' Planning and Zoning presentation.

It is the position ofthe Welches that their children's treehouse has never and does not
currently constitute an "accessory building" under the City of Clinton's former and./or current
Zoning Ordinance. Further, the Welches submit that the facts and circumstances surrounding the
construction and continued use oftheir children's treehouse/playhouse warrants the grant/award
of a Conditional Use Permit and,/or Special Exception Permit and./or adjudication of a Non-
Conforming Use, all as provided for under the City of Clinton's current Zoning Ordinance.

Attached to this memorandum/letter is a set ofphotographs ofthe treehouse here in
question at its inception prior to April 1997. As you can see from reviewing the photographs
marked as collective "pgibit 7" and attached to the Welches' Planning and Zoning
presentation, the treehouse did not constitute an "accessory building" under Clinton's former
Ordinance or current Ordinance. Moreover, it did not constitute a building at all, but rather a
"treehouse" or "playhouse".

Marked as "Erhibit E', and attached to the Welches' Planning and Zoning presentation,
is a set ofphotographs which depict the Welches' children's treehouse as it exists today. As you
can see, from reviewing these photographs marked as "Exhibit 8" and attached to the Welches'
Planning and Zoning presentation, the treehouse is an attmctive treehouse and the centerpiece of
a neighborhood playground. The Welches' children's treehouse serves as the neighborhood
treehouse and is loved and adored by all ofthe children in the Welches' neighborhood.

1



Finally, the petitions marked as collective "EXIiDi!"9", and attached to the Welches'
Planning and Zoning presentation, contain almost 700 signatures of Clinton residents' approval
and support of the Welches' treehouse and its continued use and existence. All 700 people agree
with the Welches, that the treehouse is a positive and constructive aspect of the Kitchings Drive
neighborhood, and, in fact, serves as a centerpiece ofthe Welches' playground in promoting the
health, safety, welfare, and morals of the residents and children of the City of Clinton,
Mississippi.

As you can see from reviewing the photographs marked as *Exhibit 9" the Welches'
treehouse is not only attractive and well maintained, it is extremely sturdy and constructed of the
finest woodworking materials. The railings around the treehouse are solid and visibly capable of
protecting visitors/occupants of substantially greater size and weight than those who routinely
play in and around the treehouse.

The treehouse has no electrical wiring or electrical conduit in or connected to it. The
treehouse has no lights, light fixtures, appliances, or air conditioners which could conceivably
cause harm or damage to the treehouse or the occupants playing in it. Furthermore, the
treehouse remains locked at all times if Scott and Mary Welch are away from the premises. The
treehouse is also insured under the Welches' homeowner policy and the subject of liability
insurance coverage.

ilI. Procedural Background Before the Plannins and Znning Commission.

On June 23, 2002, Scott and Mary Welch along with myself, on their behalf, presented
their case in support oftheir request for a Conditional Use/Special Exception and/or Non-
Conforming Use Application filed on June 26, 2002. The Welches submitted a positional paper
which consisted of eight (8) pages along with ten (10) exhibits in support oftheir application and
request. A tl-dnscript of tle public hearing held before the Planning and Zoning Commission was
also made and is included as a part of the proceedings before the Planning and Zoning
Commission and made a part of the record of same.

Over one hundred and thirty (130) people attended the meeting with each and every
person in attendance being in favor ofthe continued existence ofthe Welches' treehouse. Not
one person attended the June 23d Planning and Zoning Meeting who was opposed to the
treehouse. A part ofthe Welches' presentation and documentation they requested to be placed in
the record of the proceeding before the Planning and Zoning Commission Members consisted of
Petitions which contained almost seven hundred (700) signatures of city wide residents who
were in favor of the continued use and existence ofthe Welches' treehouse.

After a lengthy hearing and receipt of the numerous comments from persons in
attendance in favor of the continued existence ofthe treehouse, the Planning and Zoning
Commission voted to refer the matter to the Mayor and Board of Aldermen with a "no
recommendation" recommendation. However, this recommendation is in direct violation of $
241 1.03 of the City of Clinton's Zoning Ordinances.



Section 2411.03 specifically states in part that,"only in case ofa tie vote mq) an
application be forwarded to the Mayor and Board of Aldermen 'without recommendation"' .

Consequently, you are hereby placed on notice that the City of Clinton's procedure for receiving,
considering, and acting upon the Welches' application referenced hereinabove has not been
followed by the City of Clinton and its Planning and Zoning Commission. The Welches' submit
that the procedural and substantive violation by the City of Clinton and its Planning and Zoning
Commission Members is material and relevant to this case and constitutes a ground for reversal
should this matter be appealed.

Megal and Factual Basis to Approve the Welches' Request for Conditional Use,
and/or Soecial Exceotion and/or Non-Conforming Use Anplication.

A, To date, the City of Clinton has advised the Welches of only two (2) sections
contained in its Zoning Ordinance which it construes to be in violation. The City of Clinton
specifically has referenced and relied upon the definition of"accessory building" under $ 200 of
its Ordinance and $ 401.05 which prohibits the location ofaccessory buildings in the front yard
and side yard ofany district. A copy ofboth of those sections of Clinton's Ordinance are
contained in collective "Eth!b!!!Q" attached to the Welches' Planning and Zoning presentation.
Consequently, it is the City of Clinton's Zoning Administrator's interpretation that the Welches'
treehouse constitutes an "accessory building" which lies at the crux ofthis controversy and
hearing before you today.

The Welches submit that their children's treehouse did not constitute an "accessory
building" under Clinton's former Ordinance. (See "Exhibit 3"). Neither does the Welches'
treehouse constitute an "accessory structure" under Clinton's current Zoning Ordinance. The
Welches' treehouse isjust that, a "treehouse". It also serves as the centerpiece and playhouse
for the Welches' play area in their front yard. Moreover, "treehouse" is not addressed or defined
in the City of Clinton's current Zoning Ordinance and clearly is not prohibited from existing in a
resident's front yard or side yard.

Consequently, since the Welches' "treehouse" does not constitute an "accessory building
or use" under $ 401.05 of Clinton's current Zoring Ordinance, it is not prohibited from existing
in the Welches' front yard.

The Welches' treehouse is a playhouse, not an accessory building. Moreover, the
photographs produced by the Welches during the Spring of 1997 clearly depict the treehouse
with nothing more than a floor and framed up sides, ... nothing more and certainly not a building
or structure. To catagorize or classi$ the Welches' treehouse as an "accessory building" as

defined under the City's old Ordinance or current Ordinance, is, we believe, arbitrary,
capricious, discriminatory, and/or unreasonable in violation ofthe City's Ordinance and state

law.

6



B. Waiver, estoppel, or lashes may operate under certain circumstances to preclude
relief against Zoning Ordinances or regulations. Walker and Baxter v. Cig of Biloxi , 92 So.2d
227 (1957). 8 McQuillin, Municipal Corporations,3 Ed. Sec. 25.291. Based upon the facts
cited above and facts to be shown at an additional hearing and/or appeal hereof, the Welches
contend that the City of Clinton is eouitably estopoed from asserting that its "treehouse" is an
"accessory building" or an "accessory sfructure", and is prohibited from being located in the
Welches' front yard.

In 1999 and again in 2000, the Building Inspector for the City of Clinton clearly viewed
and was made aware of the existence of the Welches' treehouse. The City had knowledge that
tle treehouse was being constnrcted and/or existed. Ifthe City felt that the treehouse constituted
an accessory building and was prohibited from existing in the Welches' front yard, the City not
only had an opportunity, but a duty to speak out and advise the Welches of this fact. The City
did not do so. Furthermore, the City's failure to speak out or in any way object to the
construction and/or existence of the Welches' treehouse in 1999 and 2000 to date, constitutes a

negligent disregard of the plain dictates of conscience and justice. Suggs v. Town of Caledonia,
470 So.2d 1055 and Canal - Commercial Trust and Savines Bank v. Brewer, 143 Miss. 146, 108

5o.424, 109 So. 8, 47 A.L.R. 45 (1926).

The Welches sought permission/permit from the City to construct their treehouse. The
Welches believed and relied upon the representation ofJulion Lowther, Clinton's Building
Inspector and Zoning Administrator, that a permit or other authorization was not required to
construct the treehouse. The Welches have expended hundred of hours and thousands of dollars
as a result of their beliefand reliance upon the City that no permit or other authorization was
necessary to construct their treehouse in its present location. Thirdly, the Welches will now
necessarily suffer a detriment and be prejudiced as a result of their reliance, should they be
forced to take down their treehouse. These facts and legal principals clearly fall within the
definition and application of"equitable estopped" and "detrimental reliance" and are

unmistakably and applicable and controlling in this case.

The Welches requests the Mayor and Board of Aldermen to determine that the City is
eouitablv estopped from classiffing or categorizing its treehouse as an "accessory building" or
"accessory structure" and from requiring its demolition. Town ofFlorence v. Sea Lands. Ltd.,
759 So.2d 1221.

C. Scott Welch has spent hundreds of hours and thousands ofdollars constructing his
children's treehouse in its current location. The City ofClinton's Zoning Ordinance does not
define "treehouse" and dose not inhibit or restrict the location oftreehouses in the City of
Clinton. A treehouse, is a treehouse, is a treehouse,.... not an accessory building and its location
is not prohibited under Clinton's Ordinances.

As referenced above, the Welches relied upon representations from city officials prior to
constructing their treehouse. The City cannot deny its knowledge, through its building offrcial
and zoning administrator, that the treehouse was under construction and/or completed during



1999 aillor 2000. Consequently, the Welches submit that in light of the law in the State of
Mississippi and applicable statutory authorities coupled with the state of the City's Zoning
Ordinance in the Spring of 1997 and to date, any requirement by the City of Clinton that the
Welches' treehouse be removed as it currently exist shall constitute a "r9gglelslylA.kin&" in
violation of their State and Federal Constitutional rights and for which the Welches will be
entitled to receive compensatory damages, attomey fees, and costs. Section 1l-51-75,Miss.
Code of 1972; City of Druant v. Laws Construction Co.,72l So.2d 598 (1998); Citizens for
Equal Prooerty Rishts v. Board of Suoervisors of Lolvndes Countv, 730 So.2d 114l (Miss.
1999).

D. A "Conditional Use" is defined under $ 200 ofClinton's current Zoning
Ordinance and on page 7 thereof. "Special Exception" is defined under $ 200 of Clinton's
Ordinance on page 20 as "See 'Conditional Use"'. Special exception and conditional use are
defined to be one and the same under Clinton's current Zoning Ordinance.

Under Clinton's definition of "Conditional Use" the City contends that the Welches'
treehouse is an "accessory building" and therefore prohibited from existing in the Welches' front
yard pursuant to $ 401.05 ofits Ordinances. However, by definition under Clinton's Zoning
Ordinance of "Conditional Use", and pursuant to $ 2402 through $ 2405.03 of Clinton's
Ordinance, the Welches' treehouse qualilies as and should be characterized and adjudicated to be
a "Conditional Use". The Welches' treehouse without question promotes the public health,
safety, morals, and general welfare of the City of Clinton. Furthermore, the Welches' treehouse
does not adversely affect any adjacent property owners. In fact, three (3) ofthe last five (5)
houses that have sold in the Welches' neighborhood have sold in five (5) days or less. The other
two (2) residences sold within four (4) months of being placed on the market for sale.

Not only does the existence and use ofthe Welches' treehouse qualif,r to be adjudicated a

conditional use under Clinton's Zoning Ordinances, it also qualifies as a conditional use under
the case law in the State of Mississippi. Conditional use permits in Mississippi are adjudicative
in natue while zoning ordinances are legislative acts. In this case, the burden is upon the
Welches, to prove only by a preponderance ofthe evidence that they have met the
elements/factors essential to obtaining a conditional use permit. Bames v. Board of Supervisors.
DeSoto Countv.553 So.2d 508, 509, 510.

The Welches' treehouse unquestionably complies with $ 2405.01 of Clinton's Ordinance
which sets forth the requirements for granting a Special Exception or Conditional Use Permit.
Moreover, under Barnes v. Board of Suoervisors, supra, the Welches' treehouse (l) does not
increase traffic hazards or congestion, (2) does not increase any fire hazards, (3) does not
adversely affect the character of the neighborhood, (4) does not substantially adversely affect the
general welfare ofthe community of City of Clinton, (5) does not overtax or over burden the
City's public utilities or community facilities, and (6) does not conflict with Clinton's
Comprehensive Plan. Cilv of Olive Branch. Board ofAldermen v. Bunker. 733 So.2d 842 and
Malzor and Board of Aldermen. Citv of Clinton v. Hudson ,774 So.2d 448.

8



To date, the City of Clinton has produced no documentation, testimony, affidavits, maps,
plats or any other documentation or proofthat would indicate that the Welches' treehouse does
not promote the public health, safety, morals, or general welfare of the City or that it adversely
affects any adjacent property owners. To date, the City of Clinton has advised the Welches that
they received one or two anonymous calls about the treehouse, and nothing more. That is the
total sum and substance ofthe City's basis for adjudicating the Welches' treehouse to be an
accessory building and demanding its demolition.

E. Not only do the Welches submit that they are entitled to the grant of a conditional
use permit, but their treehouse also qualifies as a "Non-Conforming Use" under City of Clinton's
Zoning Ordinances and the laws ofthe State of Mississippi; if, the terms "accessory building" or
"accessory structure" are even applicable to the Welches' treehouse.

Non-conforming use is defined under Clinton's Ordinance under $ 200 on page 15 of
said Ordinance. Section 2200 through 2206 of Clinton's Ordinance defines the different types of
non-conforming uses and identifies the regulations conceming non-conforming uses of
structures. Clinton's Ordinances specifically provide for the existence and continuation of
structures which exists in areas in which the cunent zoning would prohibits such existence.
Specifically, $ 2200 defrnes a non-conformity as "any land. lot. buildinq
thereof. existing prior to the enactment of this Ordinance. which subseouent to the enacfnent of
this Ordinance or amendment thereto. does not conform with the use regulations and,/or
dimensional regulations ofthe District in which it is situated...". Section 2200 goes on to state
that it is the intent of this Ordinance to peMi! non-conformities to continue until they are
removed, but not to encourage their survival.

Section 2200 states further that in order to avoid undue hardship, the Ordinance shall be
deemed not to require a change ofplans, constnrction, or desigpated use ofany building on
which "ACTUAL CONSTRUCTION WAS LAWT'ULLY IMTIATED PRIOR TO THE
EFFECTTVE DATE OF ADOPTION ORAMEI\DMENT OF THIS ORDINANCE..."

Construction ofthe Welches' children's treehouse was unequivocally initiated and
substantially undertaken prior to the adoption of Clinton's current Zoning Ordinance in April of
1997 , even if it is deemed to be a building. The photographs marked as "Exhibit 7" to the
Welches' Planning and Zoning presentation, clearly indicate that only the floor ofthe treehouse
had been completed with the walls having only been framed when Clinton's current Ordinance
was adopted. There were no enclosures ofthe treehouse and no roof on the treehouse as ofthe
date ofthe adoption of Clinton's current Zoning Ordinance. The treehouse could hardly be
found to constitute an "accessory building" as that term was defined under Clinton's old
Ordinance. Consequently, the treehouse lawfully existed under the old Ordinance, (floor and
framed walls only). Even if construed to have evolved into an accessory building under the new
Ordinance, actual construction was "lawfully initiated prior to the effective date ofadoption or
amendment of this Ordinance"'.

9



Non-conforming uses ofproperty is a legal principal clearly recognized and adhered to in
the State of Mississippi. In fact, 'lhe nature of the right to a non-conforming use is a property
right". Barrett v. Hinds Counlv, 545 5o.2d734,737. Non-conforming uses have been allowed
to continue where the use was la'wfrl at the time of the adoption of the Ordinance so long as the
use did not change or become abandoned. Id. Once a non-conforming use has been established
and not abandoned, it runs with the land. Apoeal of Indiantread. Inc.,4l4 PA. 46,198 At.2d 522
(1964), Eitnier v. Kreitz Com.,404 PA. 406,172 At.2d320.

It is uncontradicted that the Welches' children's treehouse existed only as a treehouse at
the time that Clinton's current Zoning Ordinance was adopted. It cannot rationally or reasonably
be said that only the floor and framed up walls ofthe treehouse constituted a building or an
accessory building under the old Ordinance or at the time that Clinton adopted its current Zoning
Ordinance. Consequently, the Welches' treehouse also qualifies as a non-conforming use and
the Mayor and Board of Aldermen should adjudicate same.

Scott and Mary Welch respectfully requests the Mayor and Board of Aldermen of the
City of Clinton to overtum the Zoning Administrator's interpretation of the City's Zoning
Ordinances ($ 200, $ 401.05, et seq.) construing their treehouse to be an "accessory building"
and requiring its removal.

In the altemative, Scott and Mary Welch respectfully request the Mayor and Board of
Aldermen of the City of Clinton, Mississippi, to grant their request for a Conditional Use or
Special Exception permit or to adjudicate their treehouse to constitute a non-conforming use.

Respectfu lly submitted,

SCOTT AND MARY WELCH

SHSiclb

teven H. Sinith, Attomey for Scott

l0

By:

and Mary Welch
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Minutes
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Resolution
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Plms, Maps
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ACTION TAKEN:.AYE"

Y-!--
vL-r
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IATER TI{AN 5 P.M- ON THE WEDNESDAY PRECEEDING THE TIJESDAY BOARD MEETING TO BE
INCLUDED ON THE AGENDA. THIS DEADLINE WILL BE STRICTLY ENFORCED-

O(her



BOARD MEETING DATE: Awust 6, 2002

CONSENT AGENDA:

DISCUSSION/ACTION;

INTRODUCEDBY: GarvWard

E)GIBTTS FOR REVIEW:

Min8es X
Ordinance
Resoluticl

RECOMMENDATION:

Renovatioru to 301 W. lawsqu 303 W. Iawson, 501 capitol stect
Bill and Marty Singldary

TELEPHONE: 924-2256

Invoice
Plans, Maps
Cormact

Plaming and Zoning Commission reoourmends approval.
Clinton Historical Pressrvalion Commissiqr reconmends approval.

BOARD ACTION:

VOTE CAST:

Bnbham
Hisaw
Grecr
Brantley
Fisher
Toudfon
l4tt

Malor Aultman

.NAY' ACTION TAKEN:

AGENDA ITEMS MUST BE TURNED IN TO THE CIry CLERK WTTH ALL ATIACHMENTS NO
LATER TI{AN 5 P.M. ON TIIE WEDNESDAY PRECEEDING T1IE TTJESDAY BOARD MEETING TO BE
INCLT'DED ON THE AGENDA THIS DEADLINE WILL BE STRJCTLY ENFORCED.

.AYE'

+
E

AGENDAmMNo -l*4

TO:

FOk

ACCT. NO.

Other:

MOTION MADE BY:

SECONDF:D BY: Lr*



!i1l ".J ft'lr.t,r $rnsl.t,,,l
:or \/ fruuron $t'=.t
Cl;.to". fYS 59056

Site Plan for Renovations,
New Construction, and Moving

and Rehabilitation of Existing Structure
and

Application for Certificate of Appropriateness

Pursuant to the city ordinance establishing the clinton Historical preservation
commission and Planning and Zoning Article XIV regarding the olde Towne clinton
District, Marty and I submit this and the attached site plan for certain work we want
to do at our house at 301 W. Lawson Street, and adjoining propefi at 303 W.
Lawson street and 501 capitol street, for your consideration. please consider this
our application for a Certificate of Appropriateness for all such work.

The proposed work would include the following;

1) New Construction. \Ne propose to construct a two-car enclosed garage in
conformity with the attached architectural renderings and elevations. ln addition to
the car bays, the garage would have a storage area on the ground floor and a studio
above. lt would be positioned on the property just west of and slighfly north of our
house, and would be fully detached from the house. The garage doors would open
to the west and would not be visible from the street. When completed the second,
or western-most driveway on our property would become our principal ingress and
egress by vehicle. lt is proposed that the building be constructed of brick, either Old
Chicago brick, which is the type used on the foundation of the existing house, or
painted white. The other materials are as proposed in the attached architect's Finish
Schedule.

2) Renovation of duplex. We further propose to renovate the duplex on our
property, approximately in conformity with the attached architectural renderings and
elevations. The work as proposed would involve the tearing away of the eastern-
most half of the structure, and the renovation of the half to the west. Our plan has
changed slightly for this phase since the architect's plans were prepared. The work
will still involve the addition of a porch and an entirely new roof; however, we have
abandoned the addition of a full second floor as is depicted on the elevations
provided. lnstead, the roof would be adjusted to single-storywith a couple of dormers
similar to those shown on the elevations for the proposed garage.



3) Moving and Rehabilitation of a portion of Existing Structure. lt is further
proposed that we relocate the eastern one-half of the duplex. We have the propefi
immediately adjacent to the north of our property, so1 capitol street, under contract
for purchase. Attached is a copy of the tax map showing the location and dimensions
ofthat property. However, one ofthe contingencies for such sale and purchase is the
approval of the city for us to divide this extra-large lot into two lots, dividing it into an
eastern half and a western half, along a line running north and south thiough the
property. The portion of the structure we propose to relocate would be moved
approximately 50 yards from its present location to the western, or second, lot which
results from the division of the lot at 501 capitol street. we propose to
renovate/rehabilitate this structure in the same manner and almost exacfly as that
proposed for the duplex.

Also attached are pictures of the present condition of the duplex. The
proposed renovation and rehabilitation of this structure into essentially two carriage-
style structures would, we think, s(;nificanily enhance the area. tt woutd certainly-be
a much-needed and long overdue improvement to what exists there now. we hbpe
that you can tell from the architects renderings and elevations that this new
construction and all the other improvements represent not only a tasteful upgrade in
the area, but also a significant investment in olde Towne clinion, which we-believe
in. Thank you for your consideration.

SUBMITTED this the 18'h day ot Juty,2002.

roperty-owner

BILL SINGLEI,

t).
11,yu
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BOARD MEETING DATE: August 6 2002

CONSENT AGENDA: $

ACENDA rrEM NO. 8

TO:

FOk

ACCT. NO. 400650-59t

Invoi@
Plans, Mapc
Contrad

tuM'l 4,p^ t-tr-rry

"AYE"

+

DISCUSSIOI.I/ACTION: ofbids for the purdr,ase ofpipe, valves, hydranrs 8nd orh€r materials to be used in the
installali@ of municipal watcr lines

INTRODUCED BY; Tim Rogers, Public Works Diredor TELEPHONE: 924:2239
TTZ

DGIIBITS FOR REMEW:

Minres
Ordinance
Resolution

RECOMMENDATION:

Other

BOARD ACTION:

VOTE CAST;

&abhart
Hisaw
Gr€er
Brantley
Fisher
Toudrtqr
Ldt

Malor Aultman

.NAY'

AGENDA ITEMS MUST BE TIJRNED IN TO THE CITY CLERK V/ITI{ ALL ATTACHLTENTS NO
I-ATER T}IAN 5 P.M. ON T}IE WEDNESDAY PRECEEDINC TTM TUESDAY BOARD MEETING TO BE
INCLTJDED ON T}IE AGENDA" T1IIS DEADLINE WILL BE STRICTLY ENFORCED.

ACTION TAKEN:
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BOARD MEETING DATE: Aueust 6, 2002

CONSENT ACENDA: S TO:

FOR:

ACCT. NO. 001-215-730

D|SCUSSION/ACTION: ofbids fot the purchase oftrarlor with boodr mower for the street departmerfi

INTRODUCED BY: Tim Rogeas, Public Works Director
-.;(z TELEPHONE: 92+2239

E)CIIBITS TOR REMEW:

Minutes
Ordirunoe
Rcsolution

RECOMMENDATION:

BOARD ACTION:

VOTE CAST:

Brabharn
Hisaw
Crreer

Brantley
Fisher
Touctton
LoE

Mayor Aultman

Invoice
Plans, Maps
Contrar1

.NAY'

Other

ACTION TAKEN:

ffit"r
"AYE-

+f
AGENDA NEMS MUST BE TTJRNED IN TO THE CITY CLERK WTIIJ ALL ATTACHMENTS NO
LATER THAN 5 P.M. ON THE WEDNESDAY PRECEEDING THE TUESDAY BOARD MEETING TO BE
TNCLT'DED ON THE AGENDA THIS DEADLINE WILL BE STRICTLY ENFORCED.
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BOARD MEETING DATE: Aueust 6.2002

CONSENTAGENDA: TO:

ErtD.

ACC'T. NO.

DISCUSSION/ACTION: Robinson PaIk Walkine Trail and Pa*he Area Pavins

Mhutes
Ordimrce
Resolution

Pla$, Maps
Cootract

RF]COMMRNDATION:

BOARD ACTION;

VOTE CAST:

Brabham
Hisaw
Greer
Brantley
Fish€r
Touchton
I-ott

Mayor Aultman

MortoNM^pEBYt q1,t'f
sECoNDEDBY: l"*-*

-

.AYE"

t
+

AGENDA ITEMS MUST BE TURNED IN TO THE CITY CLERK WTI}I ALL ATTACHMENTS NO
LATER TTIAN 5 P.M. ON THE WEDNESDAY PRECEEDING THE TUESDAY BOARD MEETING TO BE
INCLT]DED ON THE AGENDA. THIS DEADLINE WILL BE SIRICTLY ENFORCED.

^,:pxrna 
rrr,v No I D

INT?oDI ICED BY' Mike T,esan TEI-FPHONE: 924-6082

EXHIBITS FOR REVIEW: N*r;
Other Bid Tabulalio , ,14,

-
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BOARD MEETING DATE: Aueust 6. 2002

CONSENTAGENDA: TO:

F'ID.

ACCT. NO,

DISCUSSION/ACTION: ADDroval of Resolution to oDen bank accounts at BankPlus for all funds belonsins to the

City. said transfer offunds from Amsouth Bank to be made as soon as Dractical.. BankPlus was the hishest ofsix

bidders to serve as the Citv's deDositorv for all Citv funds for a term of two vears. Notice to bid ro oualified

deDositories was made in accordance with Sections 207-105-305 and 27-105-353 ofthe MississiDDi Code of 1972.

INTRODUCED BY: Wavne Derrick

EXHIBITS FOR REVIEW:

Minutes
Ordinance _
Resolution

Plans, Maps
Contract

RECOMMENDATION:

BOARD ACTION:

VOTE CAST:

Brabham
Hisaw
Cre€r
Brantley
Fisher
Touchton
lrtt
Mayor Aultman

"AYE"

+
+

AGENDA ITEMS MUST BE TURNED tN TO THE CITY CLERK WITH ALL ATTACHMENTS NO
LATER THAN 5 P,M, ON THE WEDNESDAY PRECEEDING THE TUESDAY BOARD MEETING TO BE
INCLUDED ON THE AGENDA. THIS DEADLINE WILL BE STRICTLY ENFORCED.

ACTION TAKEN:

MOTION MADE BY:

SECONDED BY:

Other



RESOLUTION AUTEORIZING USE OF FINANCIAL INSTITUION

RESOLVED, tbrt BaolPlus CtseP) is desiSDd€d I d€positcy of firDds for the CiB of Clintm, Uisslssipl
("rhe ciqn;

RESOLVED, thst my prio resolrtions rcmain in effect €r(c€F as chaog€d by thooe adopt€d today. The City

rat'rlies all tsmsactioos-prporfedly <hme m its behalfwith the Bok befqe tbese resoh.lions wqe &tvered
to the Bak Any cbmge (s) to tb€se rEsoltlisrs will takc etrect mly afler tte BoL has Eceived }rTittEo

cstficdiqr of the chmge (s) md has had rcasmable time to a{i m th€ chaoge (sL

RESoLVED, that the city Egees to be bound by the Brok's Cmervial D€posit Accormt AgEemeot fq
each accormt permued by these resoluims,

RESOLVED, lhe Baok is auhcized to hoDtr, pay and charge the City's aocounls for ey it€m purporti4 to
have been signed m behalfofrbe City with I fac.timile signatne ihat reseobles a specimeo lhe City bas-

cedifi€d to the BEL, no Ea[€( by \r,hom or by ufrat ms tbeir actual a purputed sigDature may have been

Eadg

RESOLVED, tbEt 6e persms nmed below, nrhose mmual mdq facsimile siSnatrE€s 8rc troYided Dod to

tlreir respective names, se arthsizert to pqfqm the powErs lised based m number (s) following their

r.*oti"e nm€s. Tlle BaL has n o duty to iDquire itrto my powcr beforE e){ecltring it' ev€o {th" po.*o 
-t i.tts tte lgn€t. iroivitually. the requied rumb€r of signalr.E€s imediately follows the descriptioo of

that porc-,

POWERS:

l. op(o Ed close &posit Eccolltra, siSn sccout agreemeats, aod si8! co rels for @sit-related or

other services- Signatues rcquir€d: two (2)
2. Sign aod auhorize chects, &ang withdrawEl slips, ed my olber qd€ts fm lb poymant ofmoney,

oadU Uy pq€r, aedr.ri", c soy oth€r E€es, ev€n if payable b fhe signer u used to disc'hrge or

reduce m obligation ofthe signet. Signatures requircd: two (2)

RESOLVED, rhal tts City Cle& oftte city ofclintoa Mississippi is directed to certiry md deliver a cqy
of these resoirlims lo tle Sok, tle SgDrtue c{ds bering the geouiDe sig@lr€s of thc persms lamed

below, ed my oths &fftr€ob thst fte Bek r€quircs.

AUIIIORIZED PERSONS. The omes of arnhmized pqsms qe as follows:

RosetDry G. AultmE, lvrayor
Jehu W Brath@, AldEme-A ,{ge
Wayne Derriclq City Cl€tt

w"vneoerrlEcEcielt

.-\

Att€st

hIU",*/-
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